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THE CONTEST IN CONGRESS BETWEEN 

ORGANIZED LABOR AND ORGANIZED 

BUSINESS 

SUMMARY 

The Clayton anti-trust act a landmark in the struggle, 235. — Em- 
ployers organize to resist trade unions, 236. — Necessity of carrying the 
struggle into politics and legislation, 236. — Bearing of the Sherman act 
upon the situation, 237. — The National Association of Manufacturers, 
its growth and activities, 238. — The activities and disclosures of Mul- 
hall, 240. — The American Federation of Labor goes into politics, 244. — 
Parliamentary tactics, 246. — The National Council for Industrial 
Defense, 247. — The American Antiboycott Association and the legal 
phase of the struggle, 249. — Victory at first with the employers, 249. — 
Organized labor begins to make gains after 1908, 251. — Three types of 
" labor " bills, 254. — Progress in legislation with all three types, 255. — 
Labor sections in the Clayton act, 258. 

The recent passage of the Clayton act is an important 
landmark in the struggle for the control of Congress 
which has been going on between the forces of organized 
labor and organized " business " for the past ten years. 
The protagonists in this struggle have been, on the one 
hand, the American Federation of Labor, aided by the 
great railway brotherhoods; and, on the other hand, 
the National Association of Manufacturers, aided by the 
National Council for Industrial Defense and the Ameri- 
can Antiboycott Association. 1 

In a sense, the struggle dates back to the eighties, 
tho the more formal phase which I shall try to describe 
began in 1903. Brief reference to this earlier period 

1 For brevity these organizations will hereafter be known respectively as the A. F. L., 
the N. A. M., the N. C. I. D., and the A. A. A. 
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suffices for understanding the more recent develop- 
ments. The growing power of the trade unions had 
reacted in the formation of employers' associations. 
The first of these of which I find record was the Stove 
Founders' National Defense Association, organized in 
1886. This was followed in the next decade by many 
others. Two types may be recognized. One type, like 
the association just mentioned, was organized along 
" industrial " lines, i. e., extending over a given indus- 
try, and was designed partly for general trade interests 
and partly to deal with the trade unions organized along 
parallel lines. The other type was made up of em- 
ployers simply as employers, without reference to their 
line of business. These took the name of " Citizens' 
Alliance," " Citizens' Industrial Association," " Em- 
ployers' Association," " Manufacturers' Association," 
followed by the name of the state or city in which they 
operated. A list of some two hundred organizations, 
made up of both types, was submitted to the House 
investigating committee in 1913. Through these 
organizations the collective demands of labor were to be 
met by collective resistance. The strike, the boycott, 
and the picket were to be met by the lockout, the black- 
list, the employment bureau with registration of 
laborers, " fake " unions, strike funds, professional 
strike breakers, and spies. 

Now behind all of these more or less militant activities 
is the state. It determines and attempts to enforce the 
conditions of the contest. If the trade union is to use 
the strike, the picket, and the boycott, they must be 
legal. It is therefore inevitable that both parties 
should at least endeavor so to shape legislation as to 
make possible the free use of their respective methods 
of industrial warfare. But in applying this general 
principle to the congressional struggle we must remem- 
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ber that our legislation in the past has been conceived 
in harmony with an industrial order based upon the 
theory of free competition. Under free competition, 
usually, employers already have the advantage. Hence 
it is for their interest to maintain the status quo; and 
hence, in the congressional struggle, we find them 
uniformly on the defensive, while the trade unions are 
uniformly on the aggressive to secure new legislation. 1 

Coming now to the concrete events of the struggle, 
we have to note that the position of organized labor was 
made more insecure by the passage of the Sherman act 
in 1890. This act unquestionably sprang from fear of 
capitalistic rather than labor monopoly. Indeed, as the 
bill first passed the Senate, labor organizations were 
expressly excluded from its condemnation; but it was 
re-referred to the Judiciary committee, and when it 
emerged this exempting clause had disappeared. The 
labor people were assured that it did not apply to them; 
nevertheless, Mr. Gompers was apprehensive, and, as 
we shall see, with good reason. Under the common 
law, contracts in restraint of trade were simply unen- 
forcible; under the Sherman law, combinations enter- 
ing into such contracts became criminally liable. 
Might not the courts hold a trade union, especially in 
the exercise of the strike, the picket, and the boycott, to 
be a conspiracy in restraint of trade ? 

It was many years, however, before this question was 
put to the test. In the meanwhile the opposing forces 
devoted their energies to strengthening themselves for 
the impending struggle. Under the leadership of Pres- 
ident Gompers, the American Federation of Labor 

1 There are a few exceptions to this rule, as, for example, a bill introduced by Mr. 
Townsend of Michigan and opposed by the A. F. L., providing for the compulsory 
investigation of strikes: also a proposition looking toward the placing of the railway 
service and certain other public utilities on a quasi military footing, in which employees 
would be forbidden to strike. 
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gained rapidly in numbers. Organized in 1881, its 
membership in 1890 was a little less than a quarter of a 
million ; by the beginning of the present century it was 
over half a million; at the end of the first decade, a 
million and a half, and now (1915) a little over two 
million. In estimating the strength of organized labor 
we must add to the above figures some half a million 
more for the membership of the railway brotherhoods 
and other labor organizations not affiliated with the 
A. F. L. but, in general, sympathetic with its purposes 
and ideals. Tho the A. F. L. disclaims any socialistic 
aspirations, its demands are sufficiently radical. The 
free right to use the strike, picket, and boycott to en- 
force collective bargaining, backed by a powerful 
organization with millions of members, might revolu- 
tionize the competitive order. Employers were justi- 
fied, from their point of view, in becoming alarmed. At 
any rate, they were alarmed and began to organize. 

Most important among the employers' associations 
was the National Association of Manufacturers. It 
first appeared as a voluntary association in 1895, but 
was afterwards (1905) chartered as a membership cor- 
poration under the laws of the state of New York. It 
was not organized along the lines of any single industry, 
but solicited membership from individuals, partner- 
ships, and corporations engaged in all kinds of manu- 
facturing. Neither was it organized primarily for 
fighting trade unions. Its function was to assist manu- 
facturers in many interests which they had in common. 
It publishes two export magazines and a domestic 
magazine known as American Industries. 1 It conducts 
a foreign department for the purpose of building up 

1 The N. A. M-, being a " membership corporation " has no authority to engage in 
any business for profit. The publishing business is conducted by an auxiliary corpora- 
tion, the National Manufacturers' Company. 
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American export trade, and a legal department wherein 
advice is given to members on questions of corporation 
and state law. It maintains a foreign and domestic 
collection department. It is sustained by an annual 
membership fee of $50, and at present claims about 
4000 members, representing plants whose combined 
capital is about $10,000,000,000 and which employ 
about 5,000,000 laborers. 

Its aggressive campaign against organized labor 
dates from 1903. In the convention of that year, held 
in New Orleans, David M. Parry, the recently elected 
president, endeavored to arouse his fellow manufac- 
turers to a realizing sense of the dangers that awaited 
them. Especially was his animosity directed against 
the closed shop, the boycott, and the strike, and against 
all legislative efforts to exclude labor unions from the 
operation of the Sherman law and from liability to in- 
junction by the courts. During his term as president 
(1902-1906) he devoted his energies chiefly to the task 
of strengthening the organization. In this he was very 
successful, the membership increasing from about 700 
to a little less than 4000 during his term of office. The 
active management of the association was left almost 
entirely in the hands of the secretary, Mr. Marshall 
Cushing. From his headquarters at 170 Broadway, 1 
Cushing directed a remarkable campaign. Just what 
all his activities were is known only to himself. His 
methods were subterranean and secretive. He refused 
to make detailed reports of his activities to his superior 
officers, and ultimately, on being given the choice, 
resigned from the association rather than make such 
reports (1907). It was testified before the House com- 
mittee that employees were recorded on his books by 
number instead of name, that they were not allowed to 

1 The present headquarters are at 30 Church Street, New York. 
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hand in any detailed expense accounts, that they were 
paid by checks made payable to " cash " or " bearer " 
which they were forbidden to endorse, and that he had 
on his pay-roll the private secretary of one of the 
United States senators, who kept him informed as to the 
contents of the Senator's private correspondence. 

One of these employees, No. 11, was Martin M. Mul- 
hall, whose sensational disclosure of the activities and 
methods of the N. A. M. was published in the New York 
World and Chicago Tribune in the summer of 1913, and 
led to a most illuminating congressional investigation of 
the political methods both of the N. A. M. and the 
A. F. L. 1 Mr. Mulhall was first brought to Cushing's 
attention in 1902 because of his success in organizing at 
Baltimore, in behalf of the Republican National Com- 
mittee, a " Workingmen's Protective Association " 
which was alleged to be politically effective. He was 

1 The circumstances leading to this investigation are as follows. In the fall of 1911, 
Mr. Mulhall endeavored to engineer a deal between Mr. John Gardner, of the United 
States Brewers' Association, and the Republican organization in Maine. Apparently 
Mr. Gardner was to render financial assistance to the Republican organization and 
incidentally assist in the election of a candidate to Congress favorable to the N. A. M., 
in return for the resubmission of the Prohibition amendment to the Maine Constitution. 
Whether this project was instituted by Mr. Mulhall as a personal venture or was done 
with the consent and approval of his superior officers is uncertain. The testimony is 
conflicting. At any rate, this affair embroiled him with Mr. Littlefield, who is a pro- 
hibition Republican, and through Mr. Littlefield, with the Association. He was forced 
to resign his position. He had in his possession a voluminous correspondence extending 
over nearly ten years and relating to the political and lobbying activities of the N. A. M. 
After his forced resignation he attempted to interest, first, Representative William B. 
Wilson, and then Mr. Gompers in the plan of using this correspondence as the basis of 
a disclosure of the practices of the N. A. M. Failing in his efforts in these directions he 
finally sold his " story " and the entire correspondence to the New York World for 
$10,000, which paper made an agreement with the Chicago Tribune in accordance with 
which the matter appeared in both papers on the same day, June 29, 1913. This sensa- 
tional article involved charges of corruption against several members of the House and 
Senate, and led to a thoro investigation of the whole matter by committees from each 
house. The hearings were comprehensive and extended through the whole summer. 
The charges were not substantiated, — at least, direct bribery and corruption were not 
proved: tho in the case of Mr. McDermott of Chicago, the House committee found 
him guilty of " acts of grave impropriety, unbecoming the dignity of the distinguished 
position he occupied." It also found evidence of the sinister influence of the N. A. M.'s 
lobby everywhere in and about the Capitol. Its hearings cover 2936 pages, and its 
final report is to be found in the Congressional Record. The Senate hearings are even 
more voluminous. 
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employed two years later by the N. A. M. at a salary of 
$40 a week and $100 for expenses, and instructed, as one 
of his duties, to continue the formation of similar asso- 
ciations elsewhere for the benefit of his new employers. 
These Workingmen's Protective Associations were 
made up of groups of workingmen assembled into loose, 
ephemeral organizations just before a political cam- 
paign, dissolving when the campaign was over. In the 
Mulhall expense accounts submitted to the N. A. M. and 
paid by it are numerous items such as these: " Paid to 
one member of the Retail Clerks' Union, $40 "; " Paid 
to one member of the Silk Weavers' Union, $30." 
Apparently it was Mulhall's policy to seek out trade 
union men whom he judged to possess the right qualities 
of heart and mind and induce them for a substantial 
consideration to organize their fellow workmen into 
these temporary political clubs. Just what arguments 
they were to use with their fellows does not appear. 
The name suggests that the ostensible purpose may have 
been the maintenance of the protective tariff. But 
whatever the ostensible purpose, the real purpose was 
to secure the election of the candidate — usually 
Republican — whose economic views, especially in 
regard to labor matters, were known to be in harmony 
with those of the N. A. M. 

" Usually Republican," I say. The N. A. M. was not 
partisan. If the Democratic candidate was more fully 
committed to its views than the Republican, he received 
its active support. Indeed, on one occasion it secretly 
supported one Hubschmit, a Socialist, in the hope of 
drawing away Democratic votes. Nevertheless, ad- 
mitting exceptions, the Republican party was felt by 
the association to represent its position more cheerfully 
and whole-souledly than the Democratic, and hence 
there was a growing tendency for the lines of political 
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cleavage to coincide with the lines of economic cleavage. 
Mr. Taft was frankly the candidate of the N. A. M. and 
Mr. Wilson that of the A. F. L. in the presidential 
campaign of 1912. 

Mr. MulhalFs activities in behalf of the N. A. M. were 
not confined to the " field work " above described. He 
was also employed as a lobbyist in Washington. In 
this capacity he was under the direct supervision of Mr. 
James A. Emery, counsel for the National Council for 
Industrial Defense — an organization whose relation to 
the N. A. M. will presently be described. He procured 
bills, documents, reports; secured the dissemination of 
campaign literature under the franks of friendly con- 
gressmen; and professed to obtain advance information 
on all matters pertaining to labor legislation. He was 
assisted in these activities by I. H. McMichael, the 
chief page of the House, whom he paid under the 
authority of his employers $50 a month for his services. 
He also obtained a room in the Capitol building to assist 
him in carrying on his lobbying activities ; but this was 
his own venture, and apparently was not approved by 
his employers. 

If one were to take the Mulhall letters at their face 
value, one would suppose him to have been a person 
of influence and consequence with congressmen. He 
professes to have dictated for his employers the appoint- 
ment of friendly congressmen on committees and sub- 
committees, to have secured the reference of undesired 
bills to " safe " committees (i. e., committees which 
could be trusted not to report them), to have induced 
members of Congress to absent themselves both from 
the floor of the House and from committees when im- 
portant votes were to be taken, and so on. The evi- 
dence clearly shows that Mr. Mulhall entertained an 
exaggerated opinion of his own powers in these respects. 
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But the evidence also shows that his employers believed 
him to exercise these cryptic influences and held him in 
high esteem precisely because they so believed. 1 He 
was retained in the employ of the association until the 
close of 1911. During the fall of that year he fell from 
grace because of a political indiscretion and was con- 
sequently discharged. 

The political activities of the N. A M. were not all of 
the subterranean character suggested by the Mulhall 
and Cushing campaigns. It used the Chautauqua 
platforms for disseminating its philosophy and appeared 
by counsel before congressional committees when 
public hearings were granted. Its magazine, American 
Industries, was of course circulated as widely as pos- 
sible. It endeavored to interest the college world in its 
propaganda. Its secretary, Mr. Schwedtman, made a 
carefully prepared address before the joint session of the 
American Association for Labor Legislation and the 
American Economic Association at the St. Louis meet- 
ing in 1910, and after the address endeavored to indoc- 
trinate a number of college professors with his views. 

1 Mr. Bird, general manager of the N. A. M., was asked, " Would not you, as manager 
of your association, have been perfectly satisfied if Mr. Mulhall could have done what 
he was pretending to do ? " He replied, " If he could have done it, he would have been 
a wonderful man and I would have been entirely satisfied." — House hearings on the 
Lobby, page 2087. And later, the question being of Mr. Mulhall's having induced 
thirteen members of Congress who had previously voted with Hughes on the Hughes 
amendment (see page 256) either to absent themselves or vote against it, Mr. Bird, on 
being asked whether he thought that was the proper thing to do, replied: " On the 
Hughes amendment ? I should say yes: absolutely right, and they ought to have 
monuments built to them if they stayed away." " Whatever the inducements were ? " 
" I do not care what the inducements were. It is a question of what is the manufac- 
turer or the merchant or the consumer going to have in the way of legislation. And if 
those thirteen men saw the light of day from any effort by Colonel Mulhall, I will 
retract everything I have ever said about him, and God knows I have said enough." — 
Ibid., p. 2090. There was at one time a proposition to elect Mr. Mulhall to Congress. 
The following is from a letter from Mr. Kirby to Mr. Bird: " Now, I have no doubt but 
that the Colonel not only could get the nomination, but also could be elected to Congress, 
and I am' wondering where he would be useful to us. He certainly would be like ' the 
Thompson door plate,' a ' handy thing to have in the House,' but I should hate very 
much to lose his services and influence on the outside. Really, I do not know how we 
could replace him." — Ibid., p. 2222. 
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It exerted pressure to secure the appointment of Pres- 
ident Butler of Columbia and Professor Laughlin of the 
University of Chicago on the Commission on Industrial 
Relations authorized by act of Congress in 1912. It 
also endeavored to secure the appointment of its secre- 
tary, Mr. Schwedtman, on the same commission. It 
used the " back-fire " method with effect. At the 
Republican National Convention in 1908, Mr. Gompers 
was on hand with a demand for labor planks in the plat- 
form. Mr. Van Cleave, president of the N. A. M. from 
1906 to 1909, Mr. Emery, and Mr. Mulhall were also 
there to represent the interests of organized business. 
There was evidently some wavering on the part of the 
committee on resolutions. The arguments of Mr. 
Gompers were very persuasive. But the " back-fire" 
methods of the manufacturers proved more so. Mr. 
Van Cleave and his associates claim to have engineered 
the sending of 20,000 telegrams at the psychologic 
moment from employers all over the country, and the 
obnoxious labor planks demanded by Mr. Gompers were 
thrown out. 

All of this political activity on the part of the N. A. M. 
soon developed its logical result : it compelled its rival 
to do likewise. Hitherto the A. F. L. had " kept out of 
politics " or, to quote Mr. Gompers, political activity 
had been " sporadic rather than systematic." Politics 
and religion had been subjects tabu in all union meet- 
ings. But now in 1906, finding all of its attempts to 
secure legislation successfully baffled, and observing the 
growing power of the employers' associations, it delib- 
erately resolved to go into politics and elect men 
pledged to its ideas. Several courses were open. It 
might have formed an independent labor party; it 
might have cast its lot with the rising Socialist party; 
it might follow the lead of its rival and play one of the 
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great parties against the other. The last named course 
was chosen. 

A bill of grievances was drafted, signed by the full 
executive council, and addressed to President Roosevelt, 
Senator Frye (president pro tempore of the Senate), and 
Speaker Cannon. The document embodied specifically 
labor's demands for legislation, and closed with these 
significant words: " We present these grievances to 
your attention because we have long, patiently, and in 
vain waited for redress. . . . Labor brings these its 
grievances to your attention because you are the repre- 
sentatives responsible for legislation and failure of 
legislation. . . . Labor now appeals to you and we 
trust that it may not be in vain. But if, perchance, you 
may not heed us, we shall appeal to the conscience and 
support of our fellow citizens." At this time also it 
adopted a form of words which it has used ever since as 
a slogan. " Let organized labor's slogan live in its 
deeds — stand faithfully by our friends; oppose and 
defeat our enemies, whether they be candidates for 
President, for Congress or other office, whether execu- 
tive, legislative, or judicial. Men of labor, stand 
true!" 

The lines of action adopted by the A. F. L. to make 
its political policy practically effective were as follows. 
Its representatives appeared before the national party 
conventions, demanding " labor " planks in party plat- 
forms. Through its legislative committee (a standing 
committee appointed expressly for this purpose) and its 
official organ, the American Federationist, it kept all of 
its scattered members informed of the labor bills before 
Congress and of the votes of their Representatives in 
Congress on these bills. It endeavored, whenever 
possible, to secure the election to Congress of labor 
members, i. e., bona fide union men holding union cards. 
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It is non-partisan in the same sense as its rival. On the 
vital question of determining in a given district which 
candidate should be supported and which opposed, the 
policy has been to leave the decision to the local organ- 
izations in the district. They were kept informed, in 
the manner stated, of the candidate's record; then, if 
invited, the Federation sent out speakers and organizers 
and disseminated campaign literature. Like its rival, 
it often used the franks of friendly congressmen for the 
last purpose, and, like its rival also, it used the " back- 
fire " method effectively. The funds for carrying on 
these campaigns were raised by contributions from the 
entire membership. About $8000 were so raised in the 
campaign of 1908. In 1912, however, the policy of 
raising funds was abandoned. 1 

The parliamentary tactics following the aggressive 
attitude of these formidable rivals were curious. The 
Republican party, which was responsible for legislation, 
felt that labor bills must not be allowed to go through. 
The party " war-chest " was too dependent upon cam- 
paign contributions from business men; and probably 
most of the members honestly disapproved of what 
seemed to them paternalistic meddling, or " class " 
legislation. Individual congressmen, however, were 
placed in a delicate situation; especially if they repre- 

1 Mr. Gompers gives as a reason for this change of policy that it was putting a 
weapon in the hands of their enemies. " The men of labor were never so active," he 
says, *' in any political campaign as they were in the campaign of 1908, but our very 
publicity, our very activity, was turned by the representatives of the National Associa- 
tion of Manufacturers and by the men of vested interests to their own account. In 
other words, men who were, say, opposed as a matter of party principle, probably, to 
the election of Mr. Taft, were driven into supporting Mr. Taft because as the National 
Association of Manufacturers declared every moment they had the opportunity, the 
country would go to the damnation bow-wows if Mr. Taft should be beaten and Mr. 
Bryan elected." House Hearings on the Lobby, page 2472. Perhaps, also, the growing 
strength of the Socialist movement within the A. F. L. may have had something to do 
with this change of policy. The Socialist members would be opposed on principle to 
the policy of contributing to the election of any candidate other than a socialist. In 
the election for president of the A. F. L. in 1912, Max Hayes, the candidate of the 
Socialist members, polled 5,073 votes against 11,974 for Mr. Gompers. 
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sented a labor district. They must display a consuming 
zeal for " labor " by tongue and by pen in order to 
stand a chance of being elected at all. They might even 
pledge themselves to vote for specific bills, if opportu- 
nity offered. But the bills must not get through. A 
masterly policy of ineffective activity was thus indicated 
as meeting the situation. Bills were permitted to pass 
the House with the understanding that they would be 
lost or smothered in the Senate, — Senators not being 
quite so dependent on the popular vote. Bills were 
referred to committees and by them to sub-committees 
from which they were never to emerge. Committees 
and sub-committees were not called together by their 
chairmen or, if called, could not muster a quorum. 
Extended and dilatory hearings were granted. Labor 
bills were emasculated by " jokers." Speaker Cannon, 
always loyal to the interests of the employing class, 
made up the Labor and Judiciary committees so that 
they would be a graveyard of all labor bills. 

The effective etherization of labor bills was the special 
function of the National Council for Industrial Defense. 
The N. A. M. itself was not altogether suited for this 
purpose. It had been organized for many purposes 
besides attacking labor unions, and some of the members 
might protest were it to appropriate money, raised from 
their annual dues, to this object. Moreover, it was not 
so broadly representative as it might be. As we have 
seen, it was only one, tho perhaps the most powerful 
one, of a great number of employers' associations, which, 
however they might differ in other respects, had one 
thing in common, antagonism to certain forms of labor 
legislation. It occurred to the officers of the N. A. M. 
that all this latent power might be brought to a focus. 
As early as 1904 an effort had been made to form such 
a representative organization under the name of the 
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Citizens' Industrial Association of America, but the 
form of organization did not prove wholly satisfactory. 
Accordingly in August, 1907, on the invitation of Mr. 
Van Cleave, then president of the N. A. M., a conference 
was held of representatives of about a dozen of the most 
powerful of these employers' associations. As a result 
of several such conferences a very loose form of volun- 
tary association, known as the National Council for 
Industrial Defense, was devised. This Council consists 
of a self-perpetuating committee of three, — a chair- 
man, a treasurer, and a counsel. The chairman and 
treasurer have as a matter of fact been the chief officers 
of the N. A. M., and from the beginning Mr. James A. 
Emery has been retained as counsel at a salary of $1 2,000 
a year. The only connection between this self-perpet- 
uating committee and its clientele is this : a blank form 
of " power of attorney " was drafted, which all kinds of 
employers' associations are invited to sign through their 
proper officers, entrusting to Mr. Emery full authority 
to represent them in all matters pertaining to labor 
legislation, state and national. There is no stated 
fee, but the associations are solicited to subscribe to 
the necessary expenses of the Council such sums as 
they are willing to give. Thus the N. A. M., tho in 
reality the guiding spirit of the Council, is in appear- 
ance only one of some two hundred employers' associa- 
tions that have given Mr. Emery authority to represent 
them. When Mr. Mulhall was in its employ, it sub- 
scribed half his time as its contribution to the funds of 
the Council. 

Encouraged by the success of its defensive fight 
against " vicious class legislation " and the " wicked 
labor trust " the N. A. M., now resolved to force the 
fighting by an attack through the courts. For this 
purpose it had an organization ready to hand. Just as 
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the N. C. I. D. had been created for the purpose of 
fighting labor legislation in Congress and the state legis- 
latures, so the American Antiboycott Association had 
been created for attacking organized labor through the 
courts. This association dates back to 1902, and like 
the N. C. I. D. it raises funds and retains permanent 
counsel. Its purpose is stated to be, " the systematic 
interpretation, enforcement, and preservation of the law 
against boycotting, picketing, sympathetic and other 
unlawful strikes." 

This attack materialized in the famous Buck's Stove 
and Danbury Hatters' cases. It is unnecessary here 
to go into details, tho it is interesting to note the 
significant fact that Mr. Van Cleave, who had just 
been elected president of the National Association of 
Manufacturers, was also the president of the Buck's 
Stove Company. Both of these cases were more than 
mere trials to find out whether a specific defendant were 
guilty or innocent of offense under the law. They were 
test cases to determine the scope of the law, and as such 
were battles royal between the armies of organized labor 
on the one hand and those of organized business on the 
other. In both cases the expenses for the defense were 
borne by contributions from the entire membership of 
the A. F. L., and the expenses for the prosecution, by 
the A. A. A. As test cases also they were both fought 
through every conceivable device of appeal and retrial, 
and not until the present year (1915) has the last word 
been said. 

In the first round in both cases the employers won 
decisive victories. In December, 1907, Justice Ashley 
M. Gould, of the Supreme Court of the District of 
Columbia, granted a most sweeping order of injunction 
in restraint of the Buck's Stove boycott, and about a 
year later Judge Wright, of the same court, for alleged 
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violation of this order, declared Samuel Gompers, Frank 
Morrison, and John Mitchell in contempt of court, and 
sentenced them respectively to a year's, nine months' 
and six months' imprisonment. In February, 1908, the 
Supreme Court of the United States handed down an 
opinion that labor unions in the exercise of the boycott 
might come under the condemnation of the Sherman 
law, and in the fall of the following year the Hatters' 
Union, on the strength of this opinion, was mulcted 
under the threefold damages clause of this act in the 
sum of $232,240 resulting from the boycott against 
Loewe & Company. 

At no time, from the standpoint of organized labor, 
had the situation looked darker than in. 1908 in the 
months following the above mentioned handing down 
of an opinion by the Supreme Court. A few trade 
union members had been elected to Congress, it is true, 
and a few comparatively insignificant labor bills had 
been passed ; but its opponents had been able to block 
successfully all really important legislation. They 
were thoroly organized in three powerful associa- 
tions, each specialized to secure the maximum efficiency. 
They possessed wealth and the aggressive virility of 
habitual mastership, and that advantage of position 
which comes from being obliged to maintain a generally 
accepted social and legal philosophy; while the labor 
people were under the necessity of indoctrinating the 
community with a new one. Moreover, in the mere 
matter of membership, the Federation seemed to have 
reached high water mark. After 1904, the membership 
actually declined, and the record of that year was not 
again attained until 1911. And now in quick succession 
came three body blows from the courts: the boycott 
could be restrained by judicial order, violators could be 
summarily punished for contempt, and labor unions 



ORGANIZED LABOR AND ORGANIZED BUSINESS 251 

could be mulcted in heavy damages under the Sherman 
law. 

But the situation, tho grave, proved stimulating 
rather than crushing. Organized labor redoubled its 
efforts. A conference was called in Washington, and 
labor's demands in the form of specific bills were pre- 
sented to Congress. The dominant party was informed 
that a vote to adjourn without passing these bills would 
be considered a hostile vote. A vigorous " back-fire " 
campaign was instituted and letters began to pour in 
from all parts of the country demanding the passage of 
these bills. The legislative committee was enlarged 
and a canvass of the entire House was made. Two 
hundred and fifty members pledged themselves to vote 
for these bills, if opportunity offered. Demands were 
made at all the national party conventions for labor 
planks in the party platforms. 

From this time the tide began slowly to turn. The 
membership of the A. F. L. increased steadily after 
1909, — about half a million in five years. Altho, as 
noted before, it failed to secure satisfactory planks from 
the Republican national conventions, beginning with 
1908, it was successful with the Democrats and later, 
in 1912, with the Progressives. The Socialist platform 
is, of course, a labor platform throughout. As a result 
of the campaign of 1908 the Republican majority in the 
House was reduced, in 1910 the Democrats gained 
control of the House, and in 1912 of the entire govern- 
ment. 1 The " labor group " in Congress steadily 
gained in numbers. In the present Congress (sixty- 
third) there are sixteen Representatives and one Sena- 

1 Of course, I do not assert that the political activity of the A. F. L. is solely respon- 
sible for these Democratic gains. I believe it to be, however, an important contributing 
factor. 

The election of 1914, held since the above paragraph was written, indicates a 
reaction. The Democrats still control the House, but by a reduced majority. How- 
ever, the " labor group " has been increased by one member. 
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tor holding union cards. 1 Unwilling testimony to the 
growing power of the A. F. L. may be extracted from the 
correspondence of the " enemy." April 26, 1912, Mr. 
Emery writes to Mr. Kirby (the president of the 
N. A. M., following Mr. Van Cleave) : " The time is 
almost at hand when the sixteenth amendment will 
provide for the possession of a union card by the Pres- 
ident." And again (March 7, 1913) : " Be cheerful — 
remember that the worst is yet to come, and the chances 
are that next year you will have to resort to the initia- 
tive to retain your position in the Dayton Manufacturing 
Company, and probably within ten years you and I will 
hobble up Pennsylvania Avenue to present to a female 
Congress assembled at the Capitol a petition for the 
return of male suffrage." Mr. Emery is a vivacious 
writer, disposed to give a humorous turn of expression 
to his discomf orture ; but these whimsical utterances 
indicate the bitter consciousness of losing ground. It 
is to be noted that the initiative and referendum and 
equal suffrage for women are on the legislative program 
of the A. F. L. 

Three incidents will serve to illustrate the economic 
pressure in our national politics. Mr. Bannon of Ohio, 
was in 1908 chairman of a sub-committee having in 
charge an amendment to the Sherman act, offered by 
Mr. Wilson of Pennsylvania, exempting labor unions 
from its condemnation. He refused to call his com- 
mittee together; the labor unions in his district were 
informed of his inaction; and as a result he was defeated 

1 The following figures give the number of " union card " members elected in the 
successive Congressional elections since the A. F. L. adopted its policy of political 
activity: 



Representatives, 6 in 1906 
10 " 1908 

15 " 1910 

16 " 1912 

17 " 1914 



Senators, 1 in 1912 
1 " 1914 
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for renomination at the primaries. Mr. Gardner of 
New Jersey, had entered Congress as a " friend of 
labor; " indeed, when he was appointed chairman of the 
Committee on Labor, it was upon the recommendation 
of Mr. Gompers. He prepared several eight-hour bills. 
On one occasion, however, for permitting one of these 
eight-hour bills to be reported from his committee he 
was " severely castigated by Speaker Cannon." More- 
over, he discovered that Mr. Mulhall was organizing his 
district against him. From that time his attitude 
changed. Previous to 1910, he had been supported by 
the A. F. L., and opposed by the N. A. M., but in the 
campaign of that year the r61es were reversed. A 
statement of his votes and failures to vote was prepared 
by the Federation and sent to organized labor in his 
district. On the strength of this record his re-election 
was actively opposed by the forces of organized labor. 
He was actively assisted by the N. A. M. In the cam- 
paign of 1912, Mr. Wilson of Pennsylvania, one of the 
" labor group " and a veteran champion in proposing 
and defending labor bills, was defeated for re-election 
through the political activity of the N. A. M. in his 
district. Labor was vindicated, however, by his 
prompt appointment as first secretary of the new De- 
partment of Labor in President Wilson's cabinet. 

It would be interesting to trace in detail how this 
political activity on the part of the A. F. L. was re- 
flected in the increasing friendliness of each successive 
Congress to labor. But space will not permit. It is 
sufficient to note that the sixty-first Congress, elected 
in 1908, was more favorable to labor's demands than 
the sixtieth; the sixty-second was more favorable 
than the sixty-first; and the sixty-third has already 
granted the Federation's most radical demands, and 
favorable action is looked for on other bills. 
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The labor bills that have been introduced into all of 
these Congresses have been numerous and cover a great 
variety of subjects. They may be roughly classed under 
three heads. First, there is legislation of a general 
character, not specifically dealing with the wage-earner, 
but in the estimation of the A. F. L. advantageous 
to the interests of the wage-earning class, or giving 
to organized labor a position of strategic advantage. 
Under this head could be enumerated the constitu- 
tional amendments relating to the income tax and 
the popular election of United States Senators. In the 
same class would be put the parcels post, the postal 
savings banks, publicity of campaign contributions and 
expenses, equal suffrage for women, various Federal 
investigations (as, for example, the Industrial Relations 
Commission), the establishment of a Department of 
Labor, and modifications of parliamentary practice 
so as to prevent the smothering of labor bills. 1 

Under the second head should be classed legislation 
specifically beneficial to wage-earners, whether union or 
non-union. Here should be put eight-hour laws, laws 
restricting immigration (especially Oriental immigra- 
tion), workmen's compensation and employers' liability 
laws, convict labor laws, child labor laws, and laws 
regulating dangerous trades. 

Finally, legislation is demanded which is distinctly 
union labor legislation — legislation which frankly 
accords a position of strategic advantage to organized 
labor, both as compared with the employer and the 
non-union competitor. Under this head are to be put 
the bills which the A. F. L. has pressed with the most 

1 House resolution 808 (June 17, 1910) was an important victory for organized labor 
against the abuse of smothering bills in committees. It provided that any member 
could make a motion in writing to discharge any committee from further consideration 
of any specific bill. Motions so made were required to be put to the House for passage 
by the Speaker in the order received. If the motion prevailed, this brought the bill 
before the House, where it would be debated and voted on. 
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intensity of earnestness and insistence: modifications 
of the Sherman law in such a way as to exempt labor 
unions from its condemnation, and modification of the 
judicial processes of injunction and contempt; the end 
and aim being to secure to organized labor the free and 
untrammeled use of its weapons of the strike, the picket, 
and the boycott. 

Legislation of the first two types needs little discus- 
sion. The mere enumeration of the titles will at once 
suggest the progress that has been made. On nearly all 
the matters mentioned some legislation has been se- 
cured. In the matter of workmen's compensation, 
indeed, the two great rival organizations found them- 
selves in approximate agreement. While differing in 
important matters of detail, both the N. A. M. and the 
A. F. L. favor the general principle of regulating by 
law the compensation which shall be paid to workmen 
injured by accident. 

Most significant is the progress made with legislation 
of the third type. In all of the Congresses to which 
reference has been made numerous bills relating to the 
Sherman law and to injunction and contempt have been 
introduced; but not all of these were approved by the 
A. F. L. In each Congress, out of the several bills 
introduced, one or more has been selected upon which 
the Federation has concentrated its efforts. In the 
sixtieth Congress the Wilson amendment to the Sher- 
man law and the Pearre anti-injunction bill were the 
Federation bills. Both measures got no further than 
the sub-committees to which they were referred. It 
was his refusal to call his sub-committee together on the 
Wilson amendment that cost Mr. Bannon his seat in 
Congress. In the sixty-first Congress, the Federation 
bills were an anti-injunction bill offered by Mr. Wilson 
and the Hughes amendment to the Sundry Civil Appro- 
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priation bill. The anti-injunction bill was intro- 
duced as an independent measure, and, fearing that he 
might not succeed by this method, Mr. Wilson also 
endeavored to have it incorporated, in part, as an amend- 
ment to the codification of the laws relating to the 
Judiciary when the latter measure was in committee. 
The amendment having been ruled " not germane " 
in the committee, Mr. Wilson tried it again from the 
floor of the House. The amendment passed the House 
but got no further. The Hughes amendment was of the 
nature of a rider attached to the Sundry Civil Appro- 
priation bill, providing that none of the money appro- 
priated under the act should be used for the prosecution 
of labor organizations for alleged violations of the 
Sherman law arising out of labor disputes. This 
amendment also passed the House, but was lost in the 
Senate. The bill then went to conference. The Senate 
conferees insisted on the rejection of the amendment but 
the House voted not to concur. Finally, however, 
because of executive pressure from President Taft the 
bill passed both houses without the amendment. 

The parliamentary career of the above bills has been 
given in some detail as illustrating not only the progress 
of labor legislation, but also the parliamentary tactics 
resorted to by both sides and the unremitting vigilence 
and pressure which were applied to Congress by the 
great economic rivals. No less interesting was the 
contest in the next Congress. The Federation bills 
were the Bartlett-Bacon bill, covering labor's demands 
with respect to the Sherman law, injunction, and con- 
tempt; and, failing in that, two Clayton bills, covering 
the matters of injunction and contempt, and specifically 
" legalizing " the strike, the picket, and the boycott, 
but making no reference to the Sherman law. The 
Bartlett-Bacon bill was referred to the labor committees 
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in both House and Senate. This was contrary to prec- 
edent for such bills, but the Labor committees were 
thought to be more favorable to organized labor than 
the Judiciary. This was especially true of the House 
Labor committee, of which Mr. Wilson was chairman, 
and which contained several members of the " labor 
group." Mr. Emery, in behalf of the employers, at 
once endeavored to have the bills re-referred to the 
Judiciary committees. 1 He was successful in the 
Senate, but not in the House. The Bartlett bill died 
on the House calendar. Its twin in the Senate never 
emerged from the Judiciary committee. Failing in all 
these bills the Federation made another attempt on the 
Sherman law by means of a rider to the Sundry Civil 
Appropriation bill similar to that tried in the preceding 
Congress, and here it fell short of victory by a very 
narrow margin. The bill with the amendment passed 
both houses of Congress and was submitted to President 
Taft on March 4, 1913, and was promptly returned with 

1 " I immediately got in touch with Mr. Clayton, Chairman of the House Judiciary 
committee," says Mr. Emery in a letter to Mr. Kirby, " and called his attention to the 
reference, and he expressed surprise, as he realized the bill should go to the Judiciary 
committee. ... I thought I would appeal to Mr. Clayton's pride and he gave every 
evidence of being much displeased at the reference of this bill, and said he would take 
the matter up on the floor at once.'* — House Hearings on the Lobby, p. 82. 

From another letter touching the same matter: " You know that for the past nine 
weeks our Democratic members of the Judiciary committee have been between the 
devil of Gompers and the deep sea of business protest against the legislation which they 
had voted out of the committee, but could neither frame a report to vindicate, nor 
gather the courage to report to the House. Becoming impatient our labor friends got 
anew bill. . . . Mr. Bartlett of Georgia introduced this bill in the House, and Senator 
Bacon of the same state in the Senate. Now comes the game. The Bill was referred to 
the House committee on labor instead of the Judiciary committee at Mr. Bartlett's 
request. I called your attention to the fact that I aroused Mr. Clayton's ire and he 
sought to secure a re-reference, to which Mr. Bartlett objected. . . . The bill now goes 
to the House calendar and there will be some warm doings. I shall have a bulletin out 
on this interesting document shortly. It is interesting to observe that the difficult 
Constitutional questions which scared the Democratic Judiciary committee through the 
ropes are met with a courage unequalled by a miner, a hat maker, and a structural iron 
worker whose preliminary education has made them utterly fearless in the presence of 
any known legal problem! So unionists rush in where lawyers fear to tread. No man 
is so courageous as he who sits on a powder keg in the firm belief that it is filled with 
mustard seed." — Ibid., p. 84. The above excerpts throw an interesting side light on 
the vigilence, the tactics, and the attitude of mind of the contending parties. 
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his veto, the veto being explicitly given because of the 
rider. The House passed the bill over the President's 
veto, but before it could come up in the Senate the sixty- 
second Congress had expired. 

This brings us down to the sixty-third Congress 
(1913-1915). The Democrats were now in complete 
control of the government; and the Democrats had 
come into power pledged by their party platform to a 
labor policy which had been pronounced satisfactory 
by Mr. Gompers. The prospects, therefore, for favor- 
able labor legislation look bright, and these prospects 
have been realized. To confine ourselves to the partic- 
ular type of bill last mentioned, tho this is by no means 
exhaustive, the Sundry Civil Appropriation bill with 
the Sherman law amendment which had been vetoed 
by President Taft was reintroduced early in the special 
session and received President Wilson's signature, 
June 23, 1913. This was recognized, however, by Mr. 
Gompers as only a makeshift. The efforts of the labor 
people have been chiefly concentrated on the Clayton 
bill, which apparently grants to organized labor its 
most essential demands. It has at last become law. 
It passed the House, June 5, 1914; the Senate, Septem- 
ber 2; then went to conference; and finally received 
President Wilson's signature October 15. 1 The act is of 
a composite character and deals with many other 
matters besides labor. The portions of especial interest 
in this connection are section 6, and sections 17 to 24 
inclusive. Section 6, relating to the Sherman law, is 
as follows: " The labor of a human being is not a com- 
modity or article of commerce. Nothing contained in 
the anti-trust laws shall be construed to forbid the 
existence and operation of labor, agricultural, and 

1 The Clayton act is also called the " Anti-trust " act; its general provisions are 
discussed by Professor E. D. Durand in this Journal, November, 1914. 
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horticultural organizations, instituted for the purpose 
of mutual help, and not having capital stock or con- 
ducted for profit, or to forbid or restrain individual 
members of such organizations from lawfully carrying 
out the legitimate objects thereof; nor shall such 
organizations, or the members thereof, be held or con- 
strued to be illegal combinations or conspiracies in 
restraint of trade, under the anti-trust laws." The other 
sections rigidly define and limit the power of the courts 
in granting temporary restraining orders and in issuing 
injunctions; limiting the period of temporary restrain- 
ing orders to ten days, providing for a hearing, and 
requiring security from the applicant for an injunction 
conditioned on the costs or damages of one wrongfully 
enjoined. The injunction must be specific in describ- 
ing the acts to be enjoined and the person or persons 
enjoined. 1 Jury trial, at the option of the accused, is 
provided for in contempt cases. But the most radical 
matter relating to labor is contained in section 20. Here 
it is provided that, unless it is necessary in order to 
prevent irreparable loss of property, no injunction shall 
be granted in cases between employer and employed 
arising out of labor disputes concerning the terms or 
conditions of employment. It further provides that no 
injunction or restraining order shall prohibit persons 
singly or in concert from terminating any conditions of 
employment or persuading others to do so, or from 
attending at any place for the purpose of persuading 
others to abstain from working, or from ceasing to 
patronize or advising others to cease from patronizing 
parties to such disputes, or from peaceably assembling; 
and finally, it provides that none of the above acts 
shall be considered to be in violation of any law of the 
United States. 

1 This clause is designed to prohibit the " blanket " injunction, which was one of 
the chief grievances in the Buck's Stove case. 
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The law has still to run the gauntlet of the courts 
both as to interpretation and constitutionality, and 
some uncertainty has been expressed in public comment 
on the act as to its interpretation. The insertion of the 
words " lawful/' " lawfully," and " peaceful " in con- 
nection with the permitted activities of labor organiza- 
tions, and the proviso " unless necessary to prevent 
irreparable injury to property or to a property right " 
appended to the prohibition of the injunction in labor 
disputes will call for legal construction. 1 Doubtless, 
in its final interpretation, something will depend upon 
the use made by labor organizations of the rights ac- 
corded them under the law, and doubtless more will 
depend upon the drift of public sentiment and opinion 
as reflected in the election returns from now on. We 
may be sure that the employers' associations will bring 
the matter before the courts and fight to the last ditch. 
But to the lay reader it appears to be the intent of the 
act to accord to organized labor, in so far as the matter 
comes within the Federal jurisdiction, the right to the 

1 That the reader may form his own opinion as to the intent of the law, section 20 
follows in full: " That no restraining order or injunction shall be granted by any court 
of the United States, or a judge or the judges thereof, in any case between an employer 
and employees, or between employers and employees, or between employers, or between 
persons employed and persons seeking employment, involving, or growing out of, a dis- 
pute concerning terms or conditions of employment, unless necessary to prevent 
irreparable injury to property, or to a property right, of the party making the applica- 
tion, for which injury there is no adequate remedy at law, and such property or property 
right must be described with particularity in the application, which must be in writing 
and sworn to by the applicant or by his agent or attorney. 

" And no such restraining order or injunction shall prohibit any person or persona, 
whether singly or in concert from terminating any relation of employment, or from 
ceasing to perform any work or labor, or from recommending, advising, or persuading 
others by peaceful means so to do; or from attending at any place where any such per- 
son or persons may lawfully be, for the purpose of peacefully obtaining or communicat- 
ing information; or from peacefully persuading any person to work or to abstain from 
working; or from ceasing to patronize or to employ any party to such dispute, or from 
recommending, advising, or persuading others by peaceful and lawful means so to do; 
or from paying or giving to, or withholding from, any person engaged in such dispute, 
any strike benefits or other moneys or things of value; or from peaceably assembling 
in a lawful manner, and for lawful purposes; or from doing any act or thing which 
might lawfully be done in the absence of such dispute by any party thereto; nor shall 
any of the acts specified in this paragraph be considered or held to be violations of any 
law of the United States." 
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strike, the picket, the public assembly, and the boycott, 
provided only that these activities are unaccompanied 
by violence. Mr. Gompers, at least, regards the act as 
an unqualified victory. In his leading article in the 
November American Federationist (1914) he says: 
" The labor sections of the Clayton Anti-trust act are a 
great victory for organized labor. In no other country 
in the world is there an enunciation of fundamental 
principle comparable to the incisive, virile statement 
in section 6. . . . The declaratory legislation, ' The 
labor of a human being is not a commodity or article of 
commerce,' is the industrial Magna Carta upon which 
the working people will rear their structure of industrial 
freedom." 

Philip G. Weight. 

Harvard University. 



